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BTATE OF WINTAMNA
AEFORE TRE ROATD OF PERACYNNED . APPEALS

I¥ THE MATTEWL OF UNFATR LABOH PRACTICE CHARGE 40, 16-p9:
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W exceptions baving boon flled, pursuanc ta ARM
25.40.318, ta the Findings of Faer) OCoiclusions of Low
and Rocommended Ondar |asied oo HSeptemboy 12, 10884, by
Hoaring Examiners Ston Oarke:

TEEREFORE, thta Heard adopts that leepspended Order
i thlg mplier as Lts FIOAL CHUDERE.

BATED Lhis }_*l'-":"j duy. of O luber 18041,
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UERTIFICATE OF HALLING

Thir undersipnod doas certify thaz o troo and cosred
copy of this decument wos molled Lo the Tollowing an the

lay nf Dubohar 19848 ; ;

Dlen Neler, Cdty Attdipes
City of Ealisnsll

P, Dox 1035

Knlispell, Hoptana S04607

Hawicd T, fAsLis

ASTLE & ASTLE ATTOINTYS
FO5 M=in

Enldgpeell, ¥Mootnnag 595073
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STATE OF MONTANA
BEFORE “THE BOARD OF VPEHSONHEL AFBEALS

IN THE NATTER OF UNFAIR TABROR PRACTICE CHARCGE HO. 15-8%7

AMERICAN FEDZHATION OF STARTE, |
COANTY. AHD HUNICTPAL EMPLOYEES )
H¥L-TI0
FINDIRGE OF FROT,
COMCLUSTONS OF TAW
AHT
RECOMMEHDED OADERA

CComplatrnank
e

GITY oF KALISPELL
bDefandant,

B, b o i o ok k& o @ kN

Un Howvenber 7, 1983, tho Cemplainaot filaed an anfsic
practice charge alleging Defendant's vielation of Scotdons
A9-A1=400 (1] (2}, (3} (4) and (¥), MRA. [y Ansuer filod
With this HEoard on Novenher 26, 1583, the [ofandant dended
wll chargma-

Micgitant ©oo Section 29=31=446{1% MCR, HEothrvn ‘Walker
vag assigqned to inventigate the alleged unfair lnbor prac-
Ticw. Ms. Walkor's Heport of Investigation iseued January
25, 19845, indicated thalt the Complainant's chacgs, &R
atated, warranted diemissal for falluze to allege and show
facts which could be construed ae s viclation of the fck.
The Aeport pecopnandsd that che charge be dismicoed unleas
the Tonplainant anend the chavge within five days fram
Fecelpt of the Report,

O February 6, 31984, tlhe Complaioant £1led an amended
unfale labor practice charge with this toard alleging Defen-
dant's vislation of Section 39=31=408(1}, {23, (3], {4, and
(5] ‘MK Hotsh sgecifically, the Complalnant allecged thet
the Defendant discharged an esployee bacause of uniop acti-
vitieg and that actien was intended to discourage mepberslisp
in the umion, By Answer filed with this Board:on March 172,

1%84, the Befendant denied a1l chapgse,




A formal hearing din thie matter wvas scheduled for May
2, 19B4a. On - that date, oounsel for the Complainant was
unavailable.  The Parties present at the schedulad hearing
porecd T Vaoate and re-gchedule,

& formal hHearing in this natterc was copducted May 23,
1064, et 1:00 p.p., fin the Fire Department Traismdwg RHeom,
City Ball, Kalispell, Monlana. The Fformal hearing vas ea-
ducted under authority of Section 39-31-406 MEA, pursuant teo
AAM  ZE.26.682; and in sccordanes witly the Adninletrabive
Bracadines Sobt (Title &y CliapeEp= i, HCR

1. Whothar bthe City of Kaligpe=ll teominated Me, L. E-
seavel for union actlvity or for insubordination.

3 Whether or not the City of Kalispell wviclated
Section 39-31-90L(1 ] KOR,

HOTTCNS

1. Tha Defendant, the City of Kalispell, mnade a
MaLion to Dieniss baped upon Bectlon 3%-3%-406{1) MCA uhich
Atates that, "The eomplainant ond the person chacged whall
be parties and shall appesr  in person’ o otheswice give
testimany at Lthe plece and tips Fixed 4in the notice of
heating," The Mafendent argued that peaibher the American
Federation of Etate, County and Municipal Employees, AFL-CIO
{AFECHE ] por Oeorge Hagotmafi, & reprecentative of AESCME;
Wit prasanh st the formnl hearing.

s The Dofandant mode o Motiton to Disgmiss based upan
Ehie pllegation that the Unfeir Labar Practicda Chicge was oot
timely filed. The Defendant argued that the Tnvastlgation
Aeport {osded dn thio matter found that the charges, ak
ariginally filed, did not show a vislatlon of the Ak,  The
Report fiwed o deadline for the filing of an ananded charge
and Camplainant failed to [ile an anended charge within the

Timg limit set.
_z_
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Both motions «ill be addressed in the Biscusoion.
STIFULATED FACT

L. Mr. L. E. Sesvel was 8 moember of the bargaining
unit and & member of the Apsrican Federation of Slakes,
oty end Municipal Enployees, AFL-CIO [AFSCHMIS.

42 Hr. ZBcavel was employed by the City of Kelispell
in the Streat Department from August 23, 19EF to noon on
Gepbenner 15, 1983, -He wag reinstated Cotober 3, 1903, Wr.
Goovel was on loave without pay for eleven and cne-halF
days.

35 Prier to Septemboer 1S, 1943, Mr, Soovel's pecson-
nmal file did not eontain eany lettars of reprinand e achey
evidence of poor work porlBrnance,

4.  Ou Septemher 15, 1983, Hr. Scovel was- & Shop
dteyard for AFSOME.

L Tho coollsctive bargaining:- agesement which exiats
batwoan the City anpd AFSOME  containg & section  which
addreases the posting of posltion vacancies. .

G, Mr. Bill Clenents i& the Stre<t Sgperintendent [or
the City of Kalispell and has been Mr. Scevel's immediato
pupervisor throughoit Mr. Scovel's snployveaent with the city.
M. Clements io consldared pansgement and is not o paiber of
The hargqaining unit ar a smeshar &f The union.

7 Cr Hepbember 15, L1983, ghactly befores noon, Mo,
Soovel, acling in the copacity of unlon fhep Steward; went
o Hr. Clomente! office to discusa whether o pecently £i1led
poellion schould have besn pogted, The two men vere unable
Lo Agres 1f the pooitclon abould heve besn o posted and the
digcusaion concluded with the understanding that Mg, Scovel
wowld take the maller up-with Mayor Lefoy MoDowell,

3.- Ao fed pinites later [afterc the diocusoion in Mr.
Claments? office)] in the City Shop-parking 16k a8 vessnd dis-
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ElERdlon ocourred. Belwesn Hr. Scoval and Mo, Clemanta wiviel
concludad wlth Hr. Clemente Firing Mr. Scoval,
FINDINGE ©F FACT

After e thorough review aof the record, fnciloding the
testimony of witnesses; the demsancr of the witnesses and
the exhibitsa; 1 make the following findings aof Cact

%,  On oy about April, 1983, o work reloted locident
oocutted between Mr. Scovel and Mr. Clements. It gape 1o
the attention of Mo, Clemsnts that Mr. Scovel #iay nok have a
vakid driver's licefse. Mr. Clewents approached M, Seovel
an bhe mattor And after pomn AiFficulty, including Che
neceRsity of Mr. Clessnbs. seoding Mr. HSeovel home to re-
trieve the droiver's license, Mr. Scawsl produced o walid
chauffeur®s license. although Mr. Scowsl #atiafied MHre.
Clements’ reguirenent - of poeeessing & valid licenase, the
ralaticnship betwesn the two men appatvently became strainad.
Teabimony ipdicated that as bime pacsed Hr. Ssovel svoided
worbal contast with Mr. Clementsa and would not entetr the
City ‘Ehop whaite Hr. Clemanta' office was located.  Mi.
“lensnts considered Me. Scovel's actions an Attitude probles
which affected ‘his Work performance,  Mr. Clamente atberpted
o dlecisd the matter with Wi, Scavel by raquedting peslings
With a unlof pepressntative prosent, however, Hr. Scoval
managed to avald any confrontations,

1. &g veported in stipulated Fact No. A, # digcussion
accnreed - belwesn Mr. Clepents and Hr. Scovel din the  City
Shap parking: lot shostly: bafors poon which conmcluded with
Hr. Clemante [iring Moo Scovel. fAfter the dizscussiocn coh=
cerning the nop-pedted position held in Meo Clamanta! cfFice
(800 Stipulated Fact No. 7} Mr. Scovel walked to his plek-up
located in  the City Shop parking lat, #r, Scovel wag
Visiting with twa ather fellow employecs abolt The nan—
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posted positien when Mr, Clements came out of Lhe Sity shop.
gut imto his pickK-up and drove over te whefs Mo, Scovel wag
standing. As Mr. Clamsnts approached, The two employees
wigiting With M-, HScovel haetily left. The cortimony 4is
untefuted ' that MNr. Clepents rvemnined in his pick-up and
agkad Mo, Sopvel throngh the window, "What's your problen?®
Hr. Clemepte mainteinc that his guestion wos relativa to My,
Scovel's attitude since the April, 1983, driver's Iicepis
incident,  Mr.-Ecovel answered, *My only problen is finding
ot LE that position ahonld hiave been posted." Becaise Mz,
Ulementa connidered the discussion concerming the non-ported
porition oclaosed, ha geminded Mr, Scovel that he was bo see
Eha Mayor on that matter, Theén Mr. Clenents asked if Bz,
scovel wik mad becaucse he had Lo work on the garbage coew
that particulat work week, Host esployees, inlcuding Me,
doovel, concidar street crew work pove desirsbie than qate
bage crew worh. Geteral proctice dictabtes thal wheo o
ranpower ehortage ooours, more senior eoployess ape ghifLed
to atreskt crew work and less senlor to garboge Soow work,
Hr, doovel, s less senior emploves had been assignsd to tha
garbage crew @t this point an time. In anewer to Hr.
Clemanto! position, Mr. Scoyel replied;, "I propably should
ba, *  apd ghook® his fimger in Wi, €lements! face. The
twpalnder of the actunl dicousaion betwesn The two men is
aclaanres Mr. Claments mainthing that Hr. Heoval thideatamed,
“1'11 take you down 8o Fast you won't hnow what happened.®
Mi'. Soovel denies that he onild Ehat, howavar, bie doss admiz
that b shook hisa finger in Clements' face at least bwice,
The incident ended with Mr. Clepentn firing #Wr. Socowsl ond
Mr. Scovel Aindicating that he would return ot 14040 pom.

11, Mr. Eoowel; agcompaniad- by ME, Fanl Marino,  Yice-
Pregident of the lacal uvwnion af AFPSCME, attangpbed to pea s

g




Mayor betuessn nogn and 1:00 p.w. After feiling to contactk
Lhe Mayor during the lunch perdiod, Mr. Gocovel and Mr. Harino
Wil Lo ogee HMr. Clomimile: who affirmed that e had fired M.
Scovel.  After 11040 pim. Hr. Scovel and Hr. Morino petulned
Co the Mayor's officd and were able to mesat with him. . The
Hayar requested Ehat HE,  Scovel submit & wWeltten ceport
concariing the incident ‘which resulted in hia terminstion.

12, Both- Ar. Clepents and Me. Scovel agresd that LF
the parking let incident had not cecurred Mo, Scovel wounlid
ol have been £11ad,

The bolehdant's first Motlen te Dieniss ig based upon
Secllion 39-31=-406(1)] HEA which dndicates that in an unfair
babor practice charge hearing the complainant shall apgpenr
0r glljerwise give tantimonsy. In this mother & repressnia-
tive of AFSCHME, Oeorge Hagéorman, filed the unfair labo:
prectice chargs in behalf of Mr, L, E. Gcovel, o nmanmer of
AFSCME . end the subject &f the chargs. Mr. Scowval was pre-
g=nt ek the lkearing and did give testimony. Far  thode
renasns, the Defendant's Fivst Metlon to Dismiss 5 denied,

Derendant's second Motion to Difmles I8 based cpon the
untaic laber pracbtles charge pot being timely filed, 1t dg
Lrue that the Complalnant failed tpo file an amended charge
Within the lipites sebt forbh in the Inwvestigation Reporl.
Howvyer, the Complgimpant eculd have, had the uncimely
ansndaed chorae heen dismissesd, filad the charagn Afmey within
the six months limitatlon set forth din Section 39=31-405
MCaA. The re-filing of tha sake charge would have neceg-
sitatad Cle sntire process, up to the formal learing, Lo be
covered again in feuitless effoct. - For these reasons Defan-

dant"a-second Mobtion to Dismias 1o depised.




It is a violation of the Collucbive Bargaining Ast for
Publlc Empleyecs for an enployer to discharge or othorvlias
dicoipline an employes based upon  tha anployess union
pobivity.. Thise. board has conAaiADently held that apn unfaic
Lalor prectice conaists of » discharge or other adveris
action that iep based in wliele or in part on an- employes's
efrjedenent an protested conduct,  Ths Hational Labor Bela—
tien'e Boprd in Wright Line, 251 NLEB 1083, 105 LRRM 1169
(1080), enforced, 652, F.&d BS9, I08 LEAM 2519 (CAL 1981},
eect] danded 455 U.5. 989, 109 LASM 2979 {1987), reformu-
lated the allecation of the hupden of prasf 1in such casges,
ihe ftests® developed in Wright Lins, swupra, which this

Board Eollows, have bBesn upheld in HLIE w, Transportation

Hatiagement Corp., -WS-, & L E4 24 667, 113 LRERH 2EST
(1983}, The first teat id. the reguiremsnt that the com-
platnant nake &-prima facie showlnyg pufficient to support
the inference that protected conduct vas n motivating Facrap
in tha epployer'o decleion., 1£ the First tast lg salisfied,
Ere bitrden i1l ohife to the esployer in the necond teat Lo
demenstrate that the same action would have taken place even
in the esbssncea of the pidbescted conduct,

Applying the first tust Lo thiw instant cace, ue £ih4
that M, L, E. Scovel, acting in the sapacity of union shop
Btewart, fnguired dnto the possible siolabion «f the
exiating labor agreenent and wan disgharaed the sane dey.
Gurely thene facts aaclsfy the Firgt test of naking o priss
Facie shewing sufficient to aSupport the inference thet
profecomd copducl was 8 motivating factbor in tha aeplayer's
decisian.

The second teat pow places the burden of proof upon Ehe
Oefendant, the Citcy of Mallepell, to deponsotrate that Mrc,
Senvel 'y dipcharge woueld have taken place aven lpn the

==
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aboence of Lhe protected conduct. The City argusd thet M
oovel -was tAarminated for inwubordination; not for union
atblivity.

The  record indicates that a strained relationship
exigted Detwesn M. Scovel amnd Mr. Clements which ot iginated
From the driver's license. incident in April of 19435 My,
Ecovel asemingly avoided confrontation with My, Olements at
all-eogta. Mo, Clementa conpldiered Hr. Scovel's wotfons ao
n pagc Work attitibde ond attemptad to dicouss the waller
With Mr. Scowvel to no avail.

90 September 15, 1989, shortly bafore nooe, Mr,  Bcovel,
acting In the capacity of unlon shop Steward, eihlered Hr.
Clements® affice and inguived about o recently filled posi-
Lion that had not been posted pursuant to the POSEIT Proce-
dure outlined ip the current labor ageesment. MWe. Clesaerta
explalned that the position was tesporacy and he belisved it
was - nan enbject to the pedting poocedoareas Hi. Soowsl
disagreed, believing that all Iob vacancies ‘wers bta be
posted. The discussion concluded with the understanding
Ehat Mr. Scovel would discuss the wmatter with the Mayor,

A few ningtes later after the discussion in Clep=nts
affice, HMr. Clemsnts approached Mrc. EBcovel dn the City Shop
pacrking tet. HMe, Clements! question to Mr. Scovel, "What's
Your proflem?® wiak felated to Hr. Soovel ‘s behavior since
Ehél | diiver'ds Jicenmaoe dincldent that accurred in April of
1983 . Mr. fcovel answered, "My only groblen is finding oot
1f that position ehowld have been poated," #Hr. Clements
teminded Mr. Scovel that the matter of the non=pod tad poEi-
tion had concloded betweon the the nen and Mr. Scowel won to
pracaed Lo highsr authority = the Hayor., ‘the discussicn
betuesan the btwe Ban guickly chanoged to thase incidents
raiatad Lo Mr. Scovel's bohaviar which occurcced in the
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latter few monthes. 'The discussion becans heated and, ab the
very lesst; Mr. Scovel threatened Mr, Clenents by - whaking
liiy finger im #Mr. Olemsnts’ Face. The digcussion ended with
Br. Clepabnts firing Mr. Scovol.

I believs that Hr. Clements' actlons in the two sepa-
Cale dncidents = the office discussion and the parking lot
digcigalon — were not relakted. In the office discuspion M-,
Cloments disagresd with Mr. Scovel's asgarlion that all Jab
wacancies — both permaneht and teoporary = sbould be pooted.
Howewver, Mr. Clamsnts acknawledged the fack, I belisre, that
I was pot the Zity's Final suthority on eshntract interpre-
tation dd thus concurred ih Mr. Scovel's Intention to
contaclt the Hayar, [ helleve the conslupion of (ie office
dicousRlion was also the conclusion of Mo, Clemante' atben-
Elon to the pnoa-poeted position matter. [ believe the
porhing ol diocossion was propphad by Mr. Clamonte" enaape-
rabioo with Mr. Soovel's behaviop since the driverts licenss
incident. Whan Cenpers became heated, MY, Scovel threstanod
ME, Clements in some nannec snd Hr. Clomepnta over-rescted by
Lerminating Mr. Scovel, Hr. OClensnts' over-peactlon in
pvidenced by the termination being reduced to an eleven and
ohe=hall day =sSuspenoion. Both mén  agree that had the
parking lot discusdioch nol taken place, Me, 2eovel Waild oot
bheve béan fired.

CONCEUSTONE GF LW

The Defendant, City of Kalispell, did nobk viclate
Seotion 3%-3L-401{1 ) MCA.

RELOMMENDED ORDEER

1T 15 ORCEHED Chat Unfalr [faE Propotice Ho.o 15-839. be
Al enlsaa:d,

GEECTAL MOTE

Pursuant to ARH 24.26 E04, tha above HECCMMEHDED CGHIFER

phall becoms the FINAL ORDER of this Eoacd goless ueicben
.
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exceptions are Filed within 20 days after sorvice of theso
FINEINGS OF FACT, CONCLUELONS OF LAW. &ND EECONMENDED ORDER
upan The parties.

DATED: this. (£ day of Septenber, 1004,

HOARD  OF FEREONHEL  A1'IPEALS

S

Stan Gerke, learing Exaninec

CERTIPICATE OF HMAILING

Ly {-_}r x Lh_ﬁ:ll'l""’":"""':"'"r o certiry that & Lruves anod

COCCECD 6o o 118 document wak nailed toe the £al lowlng on
AT SR Aay of Septenbher, 1964:

Olen Maler, Dity AcCorpey
Cify aof Haligpml]

PO Box 1035

Kalliapell, MT 59941

Davwid i Aakle

AFLTLE & AETLE ATTUORNEYS
THE-Haihn

Kaligpmll, MT 594901

BEALHET
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